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Our readers know our devotion to the 
ideal of court-made rules of procedure. 
Our adherence to this reform is still strong 
and our zeal to promote it has not abated: 
but we are often considerably embarrassed 
in pressing home the arguments in favor 
of this movement by the seventeenth cen- 
tury attitude of many appellate courts in 
their blind and rigid adherence to out-worn 
rules of evidence. 


Our esteemed contemporary, the Michi- 
gan Law Review, in a recent number, 
points the finger of scorn at the Supreme 
Court of Arkansas for its decision in Lock- 
ett v. State (Ark. 1918), 207 S. W. Rep. 
55, holding that it is error for a trial court 
to allow proof of a fact which the law pre- 
sumes, as for instance, to allow proof of 
the good character of a witness until it 
had been attacked. 


The Arkansas decision, while open to 
criticism, was not as blameworthy as the 
cases cited in support of it. In the Lock- 
ett Case the rule of evidence there violated, 
had been put into the form of a statute, 
but in the cases of State v. Owens, 109 Io- 
wa 1, Braun v. Campbell, 86 Ind. 516, and 
Bank vy. Blakeman, 19 Okla. 106, the courts 
applied the same ridiculous rule in the ab- 
sence of a statute. 


If the courts, where all the rules of evi- 
dence had their beginning, will not change 
and adjust them to new conditions ; if these 
rules are to become inelastic in their appli- 
cation and construed by courts to be as 
rigid as the Constitution, what hope can the 
forward looking men of the profession rea- 


sonably indulge that rules of pleading and 
k procedure, if promulgated by a court of 
last resort, will not simply be declaratory 
of the old common law rules and as inelas- 
tic in regard to their amendment and appli- 
cation as a statute. 


The trouble is that in this country the 
rules of evidence have been allowed to 
crystallize. Lawyers and judges seem no 
longer to concern themselves with the his- 
tory of and reason for a rule of evidence 
but simply classify such rules in the cate- 
gory of laws which like those of the Medes 
and Persians, changeth not. And yet there 
are no rules of law that the court should 
feel more at liberty to change. There are 
no vested rights in a rule of evidence. Such 
rules are not protected by the Constitution 
nor as yet made rigid and inflexible by leg- 
islation: they are simply the creatures of 
the court grown so powerful as to overawe 
their creator. 


One instance will suffice to show how 
blindly and unreasonably the courts adhere 
to old rules of evidence. A question arises 
on trial whether a wife is competent to tes- 
tify for or against her husband. The ruling 
is promptly made in almost every court that 
she is not, no thought being given to the 
question whether there exists today any rea- 
son whatever for such a rule. If the read- 
er will carefully excludé from consideration 
the rule relating to confidential communi- 
cations between husband and wife, which 
is comparatively modern and rests on very 
sound reasons, the rule relating to the in- 
competency of a wife or husband to testify 
for or against each other is seen to rest 
solely on the ground of interest which was a 
disqualification at common law. Under the 
old exploded notion of coverture that hus- 
band and wife were one person in the eyes 
of the law, if either husband or wife was 
a party to an action at common law, the 
other could not testify, for the same rea- 





son that no party to a suit could testify. 
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It was not because of any public policy to 
be served but simply because husband _ or 
wife was regarded as having an interest in 
a cause of action brought by or against 
the other spouse. Of course there are de- 
cisions which give other reasons for this 
rule which were not given by the common 
law judges when first the rule was an- 
nounced. There can hardly be any doubt 
however, that some courts have confused 
the rule excluding confidential communica- 
tions of husband and wife with the rule 
making each incompetent in any case to tes- 
tify for or against each other, and indis- 
criminately have applied the valid reasons 
underlying the one rule in support of the 
other. 


When interest was abolished as a dis- 
qualification of a witness, parties to the 
record became competent to testify and 
ipso facto all other persons rendered in- 
competent on the ground of interest, includ- 
ing husbands and wives of the parties, be- 
came competent to testify. But the courts 
declined to change the rule respecting the 
competency of husband and wife and have 
left it to the legislature to make what 
changes seemed absolutely necessary and in 
the interest of justice. Thus it was held 
in a suit by a husband for loss of baggage, 
that the wife who packed the trunk could 
not testify as to what was in the trunk. 
To meet this ridiculous situation, the leg- 
islatures in many states have passed laws 
which specifically provide that in a suit for 


lost baggage the wife may testify. 


Are the courts by their strange devotion 
to the rules of evidence going to compel 
the legislature to take over the business of 
making rules of evidence as they have with 
regard to the rules of pleading and make 
as bad a botch of it in the one case as they 
have in the other? This is not a criticism 
of the legislature. . They probably have 
done the best they could and have only acted 


because the courts refused to change their 





own rules when the reasons for those rules 
had ceased to exist. 


Some courts have a way of disclaiming 
responsibility for the present rules of evi- 
dence by arguing that the legislature may 
change them if they see fit and that in the 
absence of legislative sanction they have no 
right to change them. They do not claim 
for any other rule of law resting on ju- 
dicial decision, except possibly a rule of 
property, such inviolable sanctity. We have 
no doubt that the Supreme Court of any 
state, without authority of the legislature, 
could put into effect a code of rules of evi- 
dence, not interfering with any statutory 
rule, or at least could announce changes 
in any particular rule, which had become 
particularly burdensome. If a rule of ‘evi- 
dence is a creation of the court why is not 
the court at liberty to change the rule as 
easily as it can reverse a decision on a 
question of law of much more importance 
than a rule of evidence. 


The situation is made infinitely worse, 
when the courts not only refuse to change 
or amend obsolete rules of evidence, but 
insist on their rigid application to such an 
extent that any failure to observe such 
rules will result in a reversal of the case. 
In this respect English lawyers wonder at 
us, Saying, as Mr. Jno. D. Lawson stated in 
a recent report on English procedure, that 
we have remained hitched to old English 
procedure from which England itself has 
long since departed. Mr. Lawson stated in 
this same report that Justice Darling de- 
clared that a reversal of a decision in Eng- 
land for error in applying rules of evidence 
was very rare. He relates one case, when he 
was sitting on the bench with Justice Dar- 
ling, where there was an assignment of er- 
ror on the ground that a material witness 
had been excluded from testifying. Justice 
Darling told the appellant to produce his 
witness and after examination held that his 
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evidence was merely cumulative and would 
not have affected the result. 


The day prophesied by Professor Wig- 
more (1 Wigmore Ev. § 21) is no doubt 
near, “when we shall awake to be con- 
vinced that a system of necessary rules of 
evidence can exist and be obeyed without 
affixing indiscriminately to every contra- 
vention of them the monstrous penalty of 
a new trial.” Let us hope that that day is 
not far distant and shall come before the 
people become aroused to take the bit in 
their teeth and do through the legislature 
what the courts are more competent as well 
as more obligated to perform. 








NOTES OF IMPORTANT DECI- 
SIONS. 





CAN MONEY GIVEN TO PURCHASE 
CREDIT IN A FOREIGN COUNTRY BE IM- 
PRESSED WITH A TRUST WHERE CREDIT 
IS NOT PROCURED?—The discussion of the 
Appellate Division of the New York Supreme 
Court of the question just stated indicates how 
difficult the question is from the standpoint of 
the one who purchases the credit. Leguiti v. 
Mechanics & Metals National Bank, 60 N. Y. 
L. J. 1937. 


In this case plaintiff applied to one Bolognesi 
& Co., bankers, for a credit of 18,000 lire to be 
cabled to the Banca Comerciale Italiana, Naples, 
by midnight of the day on which application 
was made. He gave Bolognesi a check for 
$3,450 in payment of the credit, which check 
Bolognesi deposited with defendant bank. 
Bolognesi did not cable the credit and failed 
the next day. The bank refused to give the 
money to plaintiff claiming that it had offsets 
against Bolognesi and that it had no notice of 
the purpose of the check given by plaintiff to 
Bolognesi. On these facts the court held that a 
constructive trust arose in favor of the plaintiff 
with respect to the the proceeds of the check in 
the hands of the defendant. 

The reasons given by the court for this novel 
conclusion are sufficiently stated in the follow- 
ing paragraph from the opinion of the ma- 
jority of the court: 


“We are of opinion that Bolognesi & Co. re- 





for plaintiff at the bank in Italy of 18,000 lire, 
and that he could not acquire title to the pro- 
ceeds of the check until that was done. The 
contract was not made on the theory that 
Bolognesi & Co, then had credit at said bank 
which was to be transferred to plaintiff. That 
did not enter into the negotiations, and so far 
as appears the plaintiff did not know it. What 
the plaintiff desired and what Bolognesi & Co. 
undertook to do was to have 18,000 lire placed 
to his credit with said bank, and that they did 
not do and made no attempt to do. The case 
is not analogous to the purchase of property 
for which payment is made in advance of de- . 
livery. If tke transaction had been the pur- 
chase of property, the plaintiff could have pro- 
tected himself by requiring delivery or the de- 
livery of evidence of title at the same time. The 
case would be one of agency if it-involved the 
purchase of a credit by Bolognesi & Co. from 
another, and if not and it only involved a 
transfer of his own credit by cable, it would 
be analogous thereto, and in eitker case the 
proceeds of the check could be used only for the 
purpose for which it was delivered, and until 
or when the condition on which delivery was 
made was complied with, the title thereto 
would not pass from plaintiff.” 


The question involved is simply’ whether 
plaintiff paid money for service or property 
not rendered or delivered, in which case there 
would be no trust impressed on the money 
which passed; or whether the particular money 
was intended by plaintiff to be converted into 
other or different kind of property, in which 
case, clearly, the identical funds would be im- 
pressed with a trust until used or converted as 
agreed upon between the parties. 


This distinction was clearly set forth by the 
New York Supreme Court, in a former de- 
cision, which we do not believe they have 
properly distinguished. Zotti v. Flynn, 135 
App. Div. 276. In this case the court sustained 
a charge of grand larceny-against a banker who 
appropriated American money delivered to him 
for the purpose of converting it into Austrian 
money and forwarding tke money so obtained 
to a designated person in Austria. The dis- 
tinction between the Zotti case and the prin- 
cipal case is well stated by Shearn, J. in his 
dissenting opinion. The learned judge said: 


“In the Zotti case the intention was that the 
money delivered to the broker should, to the 
extent of its equivalent in Austrian money, 
be forwarded to a designated person in Vienna. 
That was the specific use that the broker agreed 
to make of the money (as in Cutler v. Amer- 
ican Exchange Bank, 113 N. Y., 593), and 
when he appropriated it to his own use he was 
a defaulting trustee. The form of the receipt 
given showed that the money was received 
for the specific purpose of being forwarded. Here 
there was no such receipt or agreement. In- 


ceived the check in trust to procure a credit | stead there was delivered # memorandum 
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showing that the plaintiff had “bought of A. 
Bolognesi & Co.” a “cable transfer to Italy” in 
the sum of 18,000 lire. Yet, although tke 
transaction was complete when the money and 
the cost of the exchange was paid to the banker 
and the memorandum given, it is said that the 
banker would not get title to the check until 
he had actually establisted the credit in Italy. 
If the transaction was complete when the credit 
was purchased and paid for and the memoran- 
dum delivered, and if a binding sale of credit 
was then made from which neither party could 
withdraw I fail to see why title to the check, 
or its proceeds was not immediately vested 
in the seller of the credit, just as it would be 
on a sale of wheat in New York to be delivered 
three months later, say, in Chicago.” 

The majority of the court possibly failed to 
realize that credit is a purchasable commodity 
and not the object in all cases of a trust relation 
created by contract. If A for consideration 
agrees to convert money into another com- 
modity, A is a trustee with respect to the money 
received. If A, however, sells his credit or the 
credit of somebody else, as of a foreign country, 
he is selling a commodity. If it is not as good 
as it is claimed to be or if it is not delivered 
on time, tke seller is liable as in any other 
case of breach of contract, but the actual 
money received in the transaction is not there- 
by impressed with a trust. 


HAS A STRANGER WHO USES A PRI- 
VATE TELEPHONEA RIGHT OF ACTION FOR 
INJURY BY ELECTRIC SHOCK—That a tele- 
phone is not intended for general use when in- 
stalled in a private residence is well settled by 
the authorities. On.the other hand it is pre- 
sumed that when a telephone is installed in a 
drug store or other public place tke public 
are invited to use it. This distinction must 
be kept in mind when a recovery is sought 
by a stranger who is injured using another’s 
telephone. Under the general rules of “invita- 
tion,” the telephone company should be held 
liable for failure to exercise reasonable care, 
even in cases of injuries to those who are not 
subscribers or their agents. Where the user of 
tke telephone is a bare licensee, it is not in- 
cumbent on the telephone company to maintain 
its apparatus in a safe condition. This distinc- 
tion’ is illustrated in the interesting case of 
Inman v. Home Telephone & Telegraph Co., 177 
Pac. 670. 


In this case plaintiff asked a neighbor, For- 
tune by name, if he could use his telephone. Per- 
mission being granted, plaintiff picked up the 
receiver, put it to his ear and while waiting 
for the operator, to answer the call, was in- 





jured by a severe shock, wkich caused a loud 
report and threw plaintiff violently against 
the wall. There was no proof how the acci- 
dent occurred, plaintiff relying on the doctrine 
of res ispa loquitur. This the court said he 
could not do as he was not using defendant’s 
property on defendant’s invitation and that de- 
fendant, therefore owed him no duty except not 
to injure him wantonly or intentionally. On 
this point tke Supreme Court of Washington 
said: 


“If the plaintiff was, while using the tele- 
phone, a trespasser or bare licensee the defen- 
dant must be proven to have been guilty of 
more than mere negligence, and to become 
liable the injury must have been proven to 
have been willful, wanton or malicious; and 
bare proof of the happening of the accident 
would not suffice to make a prima facie case. 
Apparently without precedent, this case on 
principle discloses the plaintiff at best in the 
position of a mere licensee. The plaintiffs were 
not subscribers for telephone service and had 
not contractual relationship with the company. 
The only obligation owing them came througk 
the use of Fortune’s telephone, by his permis- 
sion, but without the defendant’s knowledge; 
and he was not the owner of the telephone, but 
only a purchaser of telephone service. His 
contract with the company gave him no agency 
for it.” 


It is to be borne in mind that a telephone is 
not a highly dangerous mechanism, like wires 
which carry a current of high voltage which 
must be protected from licensees and even tres- 
passers. Cumberland Telegraph & Telephone 
Co. v. Martin’s Adm., 116 Ky. 554. The sole ques- 
tion therefore in this case was a proper con- 
struction of the contract by which the telephone 
was installed in order to determine whether the 
lessor of a private telephone has implied au- 
thority to invite strangers to use it. On this 
point the court said: 


“It may be that in public or business places 
such use is taken into consideration when tele- 
phones are placed there, and that the company 
is liable to such users as to subscribers; but 
the private residence, in the absence of agree- 
ment to that effect, is not supposed to be a 
public telephone station. Those using such 
telephones for purposes of their own, and not 
in the interest of the owner of tke house, and 
for their own convenience, and not casually, 
and not as members of the household, either 
permanently or temporarily, are at best, as far 
as the company is involved, bare licensees. (See 
also City of Greenville v. Pitts. 102 Tex. 1, 
107 S. W. 50; State v. Chesapeake & Potomac 
Telephone Co., 123 Md. 120, 91 Atl, 149; Cumber- 
land Telegraph & Telephone Co. v. Martin’s 
Adm’r, 116 Ky. 554, 76 S. W. 394, 77 S. W. 718). 
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RECENT DECISIONS IN THE BRIT- 
ISH COURTS CONSTRUING THE 
PUBLIC AUTHORITIES PROTEC- 
TION ACT. 





The operation of this measure, as illus- 
trated by the under-mentioned decisions, 
may provide our readers with the material 
for a comparison with corresponding en- 
actments in their own legislation. The 
purpose of our parliament in passing the 
statute in 1893 was to protect public bodies 
from expense when they are unsuccess- 
fully sued for acts done or omitted in the 
exercise of statutory powers or duties. 

Section 1 (a) provides that no action or 
proceeding against any person for any act 
done in pursuance or execution or intended 
execution of any Act of Parliament or of 
any public duty or authority, or in respect 
of any alleged neglect or default in the 
execution of such act, duty or authority, 
shall be instituted unless it is commenced 
within six months next after the act, neg- 
lect or default complained of, or in the 
case of a continuance of injury or damage 
within six months after the ceasing there- 
of. (b) Wherever in any such action a 
judgment is obtained by the defendant, it 
shall carry costs to be taxed as between 
soliciter and client. 

This protection extends only to an ac- 
tion whose grounds are acts done by the 
defendants directly in execution of their 
public duty or authority, as in Bradford 
Corporation’ where the damage com- 
plained of was alleged to have been caused 
through the sluices erected by the corpora- 
tion for the purposes of their electric 
works. The corporation obtained judg- 
ment and the Court of Appeals gave them 
costs as between solicitor and client in the 
Court below and as between party and 
party on the appeal. “The defendants,” 
said Romer, L. J., “in lighting or providing 
for the lighting of the streets of Bradford 
under the powers conferred upon them by 
their provisional order were, in my opinion, 


(1) 


(1902) 2 Ch. 586, 





acting in execution of a public duty or 
authority. The sluices and works com- 
plained of by the plaintiffs were erected by 
the defendants in pursuance of, and solely 
in execution or intended execution of those 
powers, and therefore constituted within 
the words of the statute an ‘act done in 
execution or pursuance or intended exe- 
cution, of a public duty or authority.’ And 
this action is one which seems to me ex- 
pressly to fall within the statute. It is not 
an action based on some conduct of the 
defendants which is only indirectly con- 
cerned with their public duty or authority ; 
it is an action whose ground is an act done 
by the defendants directly in execution, or 
intended execution, of their public duty 
or authority.” 


The statutory protection does not extend 
to an action based upon a contract only 
incidental to the defendants’ duty. Thus, 
in Sharpington v. Fulham Guardians,? the 
plaintiff was employed by the defendants 
to alter a house and make it suitable for a 
receiving house for children. £5,751 was 
paid for the work actually done, but the 
plaintiff claimed a further sum of £1,357 
by way of damages for the loss alleged to 
have been caused by the negligence and 
frequent changes of plans on the part of 
the defendants. To this it was objected 
that the action would not lie, since the 
proceedings were not commenced within 
six months of the acts complained of. 
Farwell, J., however, held that so far as 
the statute was concerned the action would 
lie. “The public duty,” he said, “which is 
here cast upon the guardians, is to supply 
a receiving house for poor children: a 
breach or negligent performance of that 
duty would be an injury to the children or 
possibly to the public, who might be in- 
jured by finding the children on the high- 
way. In order to carry out this duty they 
have power to build a house or alter a 
house, and they accordingly entered into a 
private contract. I cannot find any ground 


(2) (1904) 2 Ch. 449. 
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for saying that this particular contract 
comes within the Act. I think it is clear 
that what is complained of is a breach of a 
private duty of the guardians to a private 
individual.” 


The protection extends to individual 
subordinates carrying out the orders of a 
public body*, but not to an independent con- 
tractor doing under contract and for his 
own profit work which a public authority 
has been authorized to do. Thus, in Kent 
County Council v. Folkestone Corpora- 
tion,* the council sued the corporation for 
damage done to their roads by a contractor 
employed by the corporation. The Court 
of Appeal held that the action could be 
maintained against the corporation as the 
persons “in consequence of whose order” 
the damage had been done: but that the 
limit of six months did not apply, because 
the contractor, not being the servant or 
agent of the corporation, the act was not 
done by them, but by him in the perform- 
ance of his private obligations, and not in 
the execution of any public duty. 


Nor can the statute be invoked in a case 
of fraud. S. Pearson and Son, Limited, v. 
Dublin Corporation (1907), was an action 
of deceit by contractors against the corpor- 
‘ation for damages for fraudulent repre- 
_sentations made by the corporation’s agent 
as to the nature of certain works to be exe- 
cuted. One of the defences was that the ac- 
tion was not brought in due time within the 
Public Authorities’ Protection Act, 1893. 
Lord Atkinson pointed out that the Irish 
Lord Chief, Baron Palles, had decided that 
“the making of a false representation by 
which a person was induced to enter into 
a private contract with a public authority 
for the construction even of works au- 
thorized by statute could not be held to 
be an act done by that authority in pur- 
suance of execution of a public duty and 
that therefore the statute did not apply. 


(3) Greenwall v. Howell and Another (1900) 
1 Q. B. 535. 
(4) (1905) 1 K. B. 620. 





The King’s Bench concurred and the ques- 
tion was not dealt with by the Court of 
Appeal. Were it mecessary to decide 
the point now I should myself be ready to 
concur in opinion with the Chief Baron.” 


That the statute does not protect purely 
commercial bodies working for profits to 
shareholders was decided in Attorney-Gen- 
eral v. Margate Pier and Harbour Com- 
pany.® 

Bradford Corporation v. Myers® is a 
very important decision. The Bradford 
Corporation were authorized by statute to 
carry on the undertaking of a gas company 
and were bound to supply the inhabitants 
of the district with gas. They were also 
empowered to sell the coke produced in 
the manufacture of the gas. While deliv- 
ering some coke to the plaintiff, the cor- 
poration’s agent negligently shot the coke 
through the plaintiff’s window. More than 
six months afterwards the plaintiff com- 
menced an action and the defendants plead- 
ed the statute. The House of Lords held 
that the act complained of was not an act 
done in the direct execution of any statute 
or in the discharge of a public duty or the 
exercise of a public authority and that the 
Public Authorities’ Protection Act, 1893, 
afforded no defence. Lord Buckwyaster, 
L. C., said there was a distinction between 
duties which were public and those which 
were not public. “The act complained of 
arose because of the servants of the appel- 
lants, acting in the course of an errand on 
which they had power to send him, but on 


; Which they were not bound in the execu- 


tion of any act or in discharge of any 
public duty or authority to send him, in 
breach of his common law duty to his fel- 
low citizens, caused damage by his per- 
sonal negligence.” 

Lastly, in Clayton v. Bontypridd Urban 
District Council,’ the plaintiff unsuccess- 
fully cited the Bradford decision in sup- 


(5) (1900) 1 Ch. 749. 

(6) (1916) 1 A. C. 242, 85 L. J. K. B. 146, 80 3. 
P. 121. 

(7) (1918) 1 K. B. 219. 
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port of his case. The defendants, being 
required to supply certain premises with 
gas, sent one of their men to connect the 
pipes, and while he was fixing the meter 
an explosion occurred through his negli- 
gence. The plaintiff who was injured did 
not commence the action within the six 
months. It was argued for him that the 
act complained of was committed in the 
discharge of a voluntary contract and that 
the doctrine of Bradford Corporation v. 
Myers applied because the statutory obli- 
gation extended only to furnishing gas and 
pipes and did not include fixing of meters. 
There was nothing to prevent the consumer 
employing his own plumber for that pur- 
pose. Lush, J., however, held that the sub- 
stance of the matter was that it was intend- 
ed though not specified that the council 
should fix the meter as well as the pipes. 
“The gas could not be enjoyed without the 
one any more than without the other.” 
The defendants therefore were protected. 
DonaLD MacKay. 
Glasgow, Scotland. 








THE RULE IN DUMPOR’S CASE. 





The law of landlord and tenant is of 
common concern, affecting people in their 
farms and dwellings, and in their vocations 
and affairs of business. Nevertheless, it is 
a curious fact that it remains one of the 
most abstruse branches of the law and is 
tinged with the “quirks and quillets” 
of an obsolete system of jurisprudence. 
The reason for this condition is that the 
relation of landlord and tenant, in most 
states, is left largely to indvidual contract 
between the parties, and common law rules 
are necessarily invoked and applied in the 
interpretation and construction of leases. 
Many of these rules are based upon -the 
peculiar logic of feudal times. Just as the 
celebrated Squib case’ is frequently cited 


(1) Scott v. Shepherd, 2 W. Blackstone, 892, 
decided in 1772, 





to establish liability in tort resulting from 
the indirect act of another, so Dumpor’s 
case, reported in the time of Queen Eliza- 
beth,* has often done duty in determining 
the rights and liabilities arising out of leases 
affecting landlord and tenant. 


It has become a common practice in the 
Pacific states to provide that “the lessee 
shall not assign this lease without the writ- 
ten consent of the lessor.” During the re- 
cent alleged profiteering of landlords, ten- 
ants were often required to pay large bo- 
nuses to obtain the consent of the lessor 
to assign a lease. In some instances as- 
signments were drawn in terms somewhat 
like this: “I hereby assign the within lease 
to John Doe for a valuable consideration ;” 
to which the lessor would add: “I hereby 
consent to the above assignment.” All the 
parties would sign, and everything was 
agreeable until the present holder of the 
lease, that is, the assignee of the original 
lessee, had an opportunity to sell his lease- 
hold at a profit. Usually the transferee 
would apply to the lessor for written con- 
sent to assign again; but in most cases the 
lessor would demand a money considera- 
tion for such consent. Naturally the tenant 
would take counsel and the legal question 
to be determined would be this: May the 
assignee of the lessee assign the lease with- 
out the lessor’s consent where there is a 
covenant not to assign without the land- 
lord’s consent, if the lessor has consented 
for the lessee to assign to a certain person, 
or where general consent is given without 
restrictions? 

Most leases also provide that “‘the cove- 
nants shall be binding upon the lessee and 
his assigns.” In such case does the cove- 
nant not to assign, bind the person who ac- 
cepted an assignment from the lessee with 
the lessor’s consent? Dumpor’s case an- 
swers in the negative. The covenant not 
to assign is for the benefit of the lessor, 
and may be waived by express or implied 
act of the landlord. If the lessor consents 


(2) 4 Coke 119b. 
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to an assignment in writing that would be 
an express waiver; if he accepts rent from 
the assignee, knowing of the assignment, 
that is an implied waiver.® 


In Dumpor’s case it appeared that the 
lease contained a proviso that the lessee 
and his assigns should not alien the prem- 
ises to any person without the special 
license of the lessor. The lessor permitted 
the tenant to alien the leasehold. Then 
another assignment was made, but without 
the lessor’s consent. ‘The court decided 
that such second alienation was proper in 
that the first transfer by permission had 
determined the condition so that any alien- 
ation thereafter would not break the cove- 
nant against assigning; for the lessor could 
not dispense with a covenant or condition 
at one time and require that the leasehold 
should remain subject to the same proviso 
thereafter. 


The correctness of this rule has been 
questioned, but it remained the law in Eng- 
land until superseded by statute in 1861.‘ 
Lord Mansfield criticised this doctrine by 
saying: “The profession have always won- 
dered at Dumpor’s case, but it has been law 
so many centuries we cannot now reverse 
it.”> Likewise Lord Eldon remarked: 
“Though Dumpor’s case always struck me 
as extraordinary, it is the law of the land.’”* 
In fact, the rule in Dumpor’s case was fur- 
ther extended when it was held “whether 
the license to assign was general or partic- 
ular, subject to the performance of the 
covenants in the original lease, still the con- 
dition when once removed was gone for- 
ever, and the assignee might assign with- 
out license.” 


The reason for the decision in Dumpor’s 
case is quite apparent. It has been a car- 
dinal principle to construe conditions and 
covenants in leases favorably to the tenant, 


(3) Sect. 473, Jones, Landlord and Tenant. 
(4) 24 Vict. ch. 38. 

(5) Doe v. Bliss, 4 Taunt 735. 

(6) Brummell v. Macpherson, 14 Ves. 173. 
(7) 14 Ves. 173. 





and against forfeitures from time imme- 
morial. “It is the general rule, in constru- 
ing provisions of a lease, where there is 
any uncertainty, that the tenant is favored, 
and not the landlord. because the latter hav- 
ing the power of stipulating in his own 
favor, has neglected to do so.”* The land- 
lord’s remedy is to sue for breach of cove- 
nant or forfeit the lease and re-enter. if so 
specified in the lease, if it be assigned con- 
trary to its terms, but forfeitures are neither 
favored in law nor equity.® 


The rule in Dumpor’s case has often 
been applied and specially in the leading 
case in New York,?® where it is said: 
“There the main question was, whether a 
license to the lessee to alien given by the 
lessors (when the lease contained a condi- 
tion that the lessee or his assigns should not 
alien without such license) operated as a 
dispensation only in respect to such lessee, 
or determined the whole condition. The 
court decided that the condition was dis- 
charged altogether by the dispensation to 
the lessee himself.” On the following page 
is this remark: “The correctness of the 
case (Dumpor’s) has been sometimes ques- 
tioned, but its authority has never been 
overruled or denied.” The same court 
years after again held that “the consent of 
the plaintiff, that the lessee might assign to 
the defendant, operated as a discharge 
thereafter of the covenant that the lease 
should not be assigned without the plain- 
tiff’s consent, and the defendant took by 
the assignment the remaining interest in 
the premises, free from the restraint of that 
condition.” 


Recently, the Supreme Court of Mary- 
land decided “where a lessor consents to 
an assignment of a lease covenanting 
against an assignment without his consent, 


(8) Gates v. Hutchinson Co., 88 Wash. 522. 
(9) 16 R. Cc. L. 1116. 
(10) Dakin v. Williams, 17 Wendell 198. 


(11) Siefke v. Koch, 31 How. Pr. 383. Murray 


v. Harvey, 56 N. Y. 337, 
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without adding a restriction on subsequent 
assignments, the covenant is waived.’’” 


Although decided more than 315 years 
ago, Dumpor’s case is sound law today, in 
spite of various criticisms, except where 
the rule has been abrogated by statute. 
While not directly in line with our main 
topic, it should be observed that Dumpor’s 
case does not apply to a covenant against 
subletting. Consent given to sublet will 
not waive the condition, and any subse- 
quent subletting will be a breach thereof. 
The reason is that subletting is a recurring 
act of the lessee and may be only for part 
of the premises and for a portion of the 
term; and at the end of the sublease, the 
lessee would again hold the term by rever- 
sion, as if there had been no subletting.'® 


However, the lessor may protect himself 
by specifying in his consent that there shall 
be no further assignment, as was done in 
an Illinois case, thus: “The license to assign 
was expressly limited to a pafticular per- 
son on condition that no further assignment 
of the lease should be made without the 
written consent of the lessor. We perceive 
no reason why the rule, that a license once 
granted removes the condition, may not be 
controlled by the contract of the parties.”™ 
The lessor’s consent was as follows: “T 
hereby consent to the assignment on the 
express condition that no further assign- 
ment of said lease or subletting of the prem- 
ises, Or any part thereof, shall be made 
without my written consent first had 
thereto.” 


It is taken for granted by most people 
that if a lessee assigns his lease there is no 
further liability on his part. The law holds 
the lessee for rent to*the end of the term, 
although assigned with the lessor’s consent : 
while in possession the assignee is also 
liable, but he may relieve himself from all 


(12) Reid v. Weissner Brewing Co., 40 Atl. 
877 (Md.); Chipman v. Emeric, 5 Cal. 49; Gear 
on Landlord and Tenant, sec. 93. 

(13) Jones on Landlord and Tenant, Sect. 471. 

(14) Kew v, Trainor, 37 N. E. 223 (111). 





liability by assigning the lease. The reason 
is clearly stated in a Missouri case: “It is 
well established law that an assignee may 
rid himself of all liability under the cove- 
nant in the lease by reassigning the lease. 
This on principle must be true, because his 
liability on the covenants in the lease rests 
solely on the privity of estate existing be- 
tween him and: the lessor, and as the as- 
signment detroys the privity, it logically 
follows that the liability is likewise dis- 
charged.””5 


Landlord and tenant law is replete with 
endless fine distinctions. Many of them 
savor of a past age when feudalism held 
sway and influenced the courts. Consider- 
ing that business in these days is exten- 
sively done by corporations operating in 
many states, and are, therefore, obliged to 
obtain leases in various jurisdictions; and 
that individuals move about or do business 
in different states, it seems that a uniform 
law pertaining to the letting of premises 
and regulating the contractual relation of 
landlord and tenant, like that of negotiable 
instruments, would be of great personal 
convenience and highly advantageous to 
commerce. As it is now, statutes in Ken- 
tucky’® and Missouri’’ permit leases to be 


assigned if for over two years, without the 


lessor’s consent. In Texas the statute pro- 
hibits subletting without consent.*s 


In the State of Washington assignment 
of leases and subletting are wholly gov- 
erned by the common law. Nearly every 
State has some statute on the 
subject. 


special 


In Washington a statutory 
deed is in this form: 


warranty 


John Doe for one dollar conveys and 
warrants to Richard Roe, the following de- 
scribed land: , situated 
in —— county, State of Washington. 








(15) Tyler Estate v. Giesler, 74 Mo. App. 
543; Tibbals v. Iffland, 10 Wash. 


(16) Prince & Co. v. Meadows, 86 S. W. 1127. 
(17) Edwards v. Collins, 199 S. W. 580, 
(18) Birchfield v. Bourland, 187 S. W. 422. 
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The statute fixes the legal effect of a 
deed, and determines the rights and liabili- 
ties of the parties, as if the law were writ- 
ten into the deed in extenso. Why not 
enact a common statute that will clearly 
define the status of lessor and lessee, and in 
detail outline their reciprocal duties and 
obligations? Under such a law a lease in 
these words would be sufficient: 


John Doe demises and lets to Richard 
Roe the following described premises: 
; for a term of 
day of - , ata 

— dollars, 











years, from the 
monthly rental of 
payable monthly in advance. 


Such a law is advocated for adoption in 
87 Central Law Journal, 333, in an article 
entitled: “Importance of the Movement 
for Uniform State Laws,” which suggested 
this contribution. This would bring the 
law in harmony throughout the nation, 
modernize the archaic rules of landlord 
and tenant, and put Dumpor’s case and 
many others in the limbo of curious, obso- 
lete, legal lore inherited from past genera- 

tions. 


Frep H. PETERSON. 
Seattle, Wash. 








GAMING—WAGER CONTRACT. 





PATE v. WILSON BROS MERCANTILE CO. 





Court of Civil Appeals of Texas. 
4, 1918. 


Austin, Dec. 





208 S. W. 235. 





If it was intention of parties to contract to 
deliver cotton that no cotton should be deliv- 
ered, but that contract should be complied with 
by payment of difference in market value of 
cotton at time and place of delivery and price 
named in contract, it was a wager contract, 
and not enforceable, either under or indepen- 
dent of Acts 30th Leg. c. 86. 





JENKINS, J. This case was tried before 
the court without a jury upon the following 
agreed statement of facts: 

“The plaintiff offered in evidence the follow- 
ing written contract: 

“*The State of Texas, County of McLennan. 

““Thkis contract made and entered into this 
May 12, 1916, by and between Wilson Brothers 





Mercantile Company, of Mart, Tex., party of 
the first part, and J. M. Pate, party of the sec- 
ond part, witnesseth: 


“*That J. M. Pate has this day sold to Wil- 
son Bros. Mercantile Company ten bales of cot- 
ton at twelve cents per pound, basis middling, 
weight of bales to average 525 pounds (over or 
under weight settled for at market value at time 
of delivery), to be delivered to said Wilson Bros. 
Mercantile Company on or before November 1, 
1916, delivery to be made at Riesel, Tex., all 
cotton to be delivered at one time. 


“Tt is further agreed that, if grades dif- 
ferent from middling be tendered, then the pre- 
vailing differences on and off middling shall gov- 
ern. No cotton commonly known as “half and 
kalf”’ cotton shall be tenderable on this contract, 
and no cotton staple below one inch shall be ac- 
ceptable. 


“ ‘And it is agreed, if J. M. Pate should fail to 
carry out this contract, then he, J. M. Pate, 
shall be liable to Wilson Bros. Mercantile Com- 
pany for such difference as exists between 
twelve cents basis middling cotton and the price 
of middling cotton above twelve cents on No- 
vember 1, 1916, f. 0. b. Riesel, Tex. And it is 
also agreed: If Wilson Bros. Mercantile Com- 
pany should fail to carry out thiis contract, then 
they, Wilson Bros. Mercantile Company, skall 
be liable to J. M. Pate for such difference as ex- 
ists between twelve cents basis middling cotton 
and the price of middling cotton below twelve 
cents on Ndwember 1, 1916, f. o. b. Riesel, Tex. 

“‘Signed at Mart, Tex., May 12, 1916. 
(Signed) Wilson Bros. Mercantile Co., by Jno. 
Ed Punchard, per W. A. Frazell. 


7 , guarantee the fulfillment of the 
above contract on behalf of Wilson Brothers 
Mercantile Company. 








a” , guarantee the fulfillment of the 
above contract on behalf of ——-—, Mart, Tex. 
1916. 


“««____. Witness.’ 


“It was admitted by the defendant that he 
did not deliver to said Wilson Mercantile Com- 
pany any cotton on November 1, 1916, or on 
any other date under said contract, 


“It was further admitted that the price of 
middling cotton on November 1, 1916, at Riesel, 
Tex., was 18 cents per pound.” 


The court rendered judgment for the ap- 
pellee for the sum of $304.50. Appellant ex- 
cepted to appellee’s petition, which alleged the 
breach of the above contract, in that it showed: 
(a) That it was a contract in violation of the 
public policy of this state; (b) that it was a 
contract in violation of sections 1 and 2, art. 
1013, McIlwaine’s Penal ‘Code of the State of 
Texas; (c) because the contract shows upon 


its face that it was a wager, in this, that it 
was a contract for future delivery of the arti- 
cles sought to be sold, and provided that the 
settlement on the date given might be deter- 
mined, not by delivery of the articles sought 
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to be purchased, but by the difference between 
the price named in the contract and the market 
price of the product. 


These exceptions were overruled, and the ap- 
pellant assigns error upon the action of the 
court in rendering judgment upon the evidence. 


(1) A contract for future delivery of an 
article, where it is contemplated by the parties 
thereto that such article should not be de- 
livered, but that settlement might be made by 
paying the difference in the market price at 
the time of such delivery and the price named 
in the contract, is a wager contract. A wager 
contract was enforceable at common law, unless 
it was contrary to public policy, or immoral, or 
in any other wise tended to the detriment of the 
payee. Seeligson v. Lewis, 65 Tex. 219, 57 Am. 
Rep. 5938, citing Monroe v. Smelly, 25 Tex. 5886, 
78 Am. Dec. 541; Floyd v. Patterson, 72 Tex. 
205, 10 S. W. 526, 18 Am. St. Rep. 787. 


(2) If it was the intention of the parties 
to the contract above set out that no cotton 
should be delivered, but that said contract 
should be complied with by payment of the 
difference in the market value of cotton at the 
time and place of such delivery and the price 
named in the contract, it was a wager con- 
tract, and not enforceable, without reference to 
the statute in this state with reference to 
dealing in futures. Burney v. Blanks, 136 S. 
W. 808-810. 


(3) In the absence of our statute on this 
subject, we think it would have devolved upon 
the defendant in the court below to prove that 
actual delivery was not intended, but our 
statute changes the rule upon this subject. 


Chapter 86, General Laws of the Thirtieth 
Legislature, p. 172, the purpose of which, among 
other things, was to define futures, dealing in 
futures, and future contracts, and prohibit the 
making of same, made it a criminal offense to 
make, or offer to make, any “future contract.” 


Section 6 of said act makes a contract for 
“futures,” as defined in said act, an offense 
against the criminal law, and therefore void. 

Section 2 of said act, in so far as it is ap- 
plicable to the instant case, reads as follows: 

“By eack of the expressions ‘futures,’ ‘deal- 
ing in futures,’ and ‘future contracts,’ as these 
terms are used in this act, is meant: First, a 
sale or purchase, or contract to sell or any of- 
fer to sell or purchase any cotton * * * to 
be delivered in the future when it was not the 
bona fide intention of the party being prosecut- 
ed under this act, at the time that such sale, 
contract, purchase, or offer to sell or purchase, 
was made that the thing mentioned in such 
transaction should be delivered and paid for as 
specified in such transaction.” 





So far the statute does not alter the rule as 
to the burden of proof. 

Tke second subdivision of said section defines 
“futures” as follows: ‘ 

“Any such sale, purchase, offer, or contract 
where it was the intention of the party being 
prosecuted hereunder at the time of making such 
contract or offer that the same should, or at the 
option of either party might be settled by pay- 


.ing or receiving a margin or profit on suck con- 


tract.” 

The contract above set out shows upon its 
face that it might be settled at the option of 
either party, by paying the profit or loss, 
without delivering the cotton. This, we think 
makes it prima facie an illegal contract, and 
would cast the burden upon the plaintiff in 
tke .court below to prove that there was a 
bona fide intention that such cotton should 
be delivered. 

Section 88 of said contract does not leave the 
issue as to the burden of proof in doubt. It 
reads as follows: 


“Sec. 8. Jn any prosecution under this act in 
which it shall be a material issue as to whether 
or not in the offer to or contract to sell or 
purchase for future delivery anything mentioned 
in this act, it was the intention of the defend- 
ant that such thing skould be delivered and 
paid for in accordance with the terms of such 
offer or contract, proof by the state that such 
contract was for the future delivery of such 
thing, shall constitute a prima facie case for the 
state on this issue.” 


In other words, where the proof shows that 
the “contract was for the future delivery” of 
any of the things mentioned in said act, such 
eccatract is prima facie a criminal act. The 
contract, the judgment of the court is not sus- 
that it was for the future delivery of cotton, 
and is therefore prima facie illegal; and the 
burden of proving its legality by showing a 
bona fide intention that such cotton should 
be delivered was upon the plaintiff. No evi- 
dence as to such intention was offered on the 
trial of the case. 

(4) It is true that this is not a criminal 
prosecution, but that whick would show in a 
criminal prosecution that a contract was in 
violation of the criminal law will also show 
in a civil action that such contract is illegal. 

No proof having been offered as to the in- 
tention to deliver the cotton mentioned in the 
contract, the judgment of the court is not sus- 
tained by the evidence. 

For the reasons stated, the judgment in this 
case is reversed, and this cause is remanded. 

Reversed and remanded. 


Nore.—Recovery from Broker of Profits in 
Futures—The instant case involves merely the 
interpretation of a statutory rule and not the 
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general question of an executed agreement, where- 
by one of the parties is in possession of proceeds 
from such an agreement. With brokers who mere- 
ly agree to stand by and watch the market and 
close out a deal upon orders of another, the 
service the broker renders is merely one of dili- 
gence so as to save himself from loss. As against 
the proposition that in a deal with a broker, the 
parties stand in the relation of principal and 
agent, there are many cases which proceed upon 
the theory, that where the purpose is to set on 
foot a violation of law there can be no relation- 
ship of principal and agent. 

Thus, in Morton y. Blinn, 39 Ohio St. 145, it 
was said: “In offenses against trade and the like, 
the law regulating the administration of penal 
justice does not recognize the relation of prin- 
cipal and agent, unless the agent be an innocent 
instrument merely. In such cases the guilty 
offenders against the law are all principals; hence 
as against such, with some show of reason, it 
might be said that the law will afford no re- 
dress by civil remedies.” To the same effect 
is Lester v. Buel, 49 O. St. 240, 3 N. E. 821, 
30 Am. St. R. 556. 

In Anderson v. Holbrook, 128 Ga. 233, 57 S. 
E. 500, 11 L. R. A. (N. S.) 575, a broker is 
spoken of as bringing parties together when prior 
to a wagering contract and therefore being barred 
from recovery of the money he advances on 
margins. 

In Ware v. Shinney, 76 Kan. 289, 91 Pac. 787, 
13 L. R. A. (N. S.) 267, 13 Ann. Cas. 1181, the 
relation of principal and agent is spoken of as 
subsisting between a customer and a broker, and 
it is held that the principal’s remedy is only as to 
funds not yet undisposed of, there remaining to 
the principal the right to revoke the agency. 

In Peters vy. Grim, 149 Pa. 163, 24 Atl. 192, 34 
Am. St. R. 599, it was held that when a broker 
has settled his account with his customer by pay- 
ing over the profits on deals for his customer, 
he still may be compelled to turn over the de- 
posit, he not being allowed to set up the illegal 
character of his transaction to defeat such suit. 


In Samuels v. Oliver, 130 Ill. 73, 22 N. E. 499, 
it was ruled otherwise than in the Grim case, it 
being said: “The court cannot say, as a matter 
of law, that the principal may recover of the 
agent and not the agent of the principal,” show- 
ing that something more enters into the matter 
than a simple status of principal and agent. 

An old English case says: That if a man gives 
his agent money to expend illegally and he. so 
does, yet the principal may bring his action for 
money had and received. Wilkinson v. Kitchin, 1 
Ld. Raym. 89. But this case stands quite alone 
and the reverse is taken as true in Smith vy. 
Bromley, 2 Doug. (K. B.) 696, it being there said : 
“His lordship being clearly of opinion that this 
action would not be against the plaintiffs own 
agent, who had actually applied the money to the 
purpose for which it was paid to him.” 

In Benton y.. Singleton, 114 Ga. 548, 40 S. E. 
811, 58 L. R. A. 181, an action was held to lie to 
recover so much of money put in an agent’s 
hands as had not been used in carrying an illegal 
purpose into effect. 

In Sampson vy. Shaw, 101 Mass. 145, 3 Am. 
Rep. 327, action for money advanced to “corner 





stock,” an action would lie for what was un- 
expended, because so much was “not money paid 
under an illegal contract.” 

There is quite a respectable line of authority 
that a speculative transaction for the purchase 
and sale of stock on margin does not, of itself, 
constitute gambling and one alleging that such 
is the transaction has the burden to show that 
actual stock was never intended to be delivered 
of was demandable. Richter v. Poe, 109 Md. 20, 
71 Atl. 420, 22 L. R. A. (N. S.) 174; Richard- 
son v. Shaw, 209 U. S. 565, 53 L. Ed. 835, 28 
Sup. Ct. 512. 

And the mere fact that remittances with orders 
for grain for future delivery were merely mar- 
gins with no intent that grain should be actually 
delivered, does not justify inference that the 
transaction was merely gambling on futures. Hal- 
let v. Aggergaard, 21 S. D. 554, 114 N. W. 696, 
14 L. R. A. (N. S.) 1251. 

Sprague v. Warren, 26 Neb. 326, 41 N. W. 1113, 
3 L. R. A. 679, ruled that circumstances may shift 
the burden of proof in a deal of this kind, as for 
example that a broker’s client was not inquired 
of as to his business standing and financial re- 
sponsibility. 

But the question of original burden of proof 
is quite generally as stated in the Richter case. 
There is no doubt, that, where a contract of sale 
only contemplates a settlement on market quo- 
tations, with no specific property to pass, this is 
a gambling contract. 








ITEMS OF PROFESSIONAL, 
INTEREST. 


RECENT DECISIONS BY THE NEW YORK 
COUNTY LAWYBPRS ASSOCIATION COM- 
MITTEE ON PROFESSIONAL ETHICS. 





QUESTION No. 176. 

Counsel Employment—Employing and ac- 
cepting employment as additional counsel in 
litigation without the knowledge or consent of 
existing local counsel; disapproved. 

Beneficiary sues insurance company, in a 
western town which we will call X, on a life 
insurance policy. A, chief counsel of the insur- 
ance company, with his headquarters in the 
east, employs B, local counsel, to defend the 
suit. Later, C, an attorney and a policy holder, 
living in X, writes the insurance company to 
send kim several hundred dollars to employ D 
to “sit in” at the rehearing and to “read the 
record.” A, chief counsel, sends the money 
and D is employed without the knowledge or 
consent of B, local counsel. 

Is the action of A and C in employing D, or 
the action of D in accepting employment men- 
tioned, unprofessional? 
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ANSWER No. 176. 


The committee understands the question to 
refer to a local practice with which it is not 
entirely familiar. It is advised that to “sit in” 
on a rehearing and to “read the record” implies 
participation in the conduct of a trial. With 
this understanding, the committee is of the 
opinion that proper professional conduct on the 
part of the counsel last retained requires him 
to communicate the fact of his retainer to the 
attorney of record, in order to afford the latter 
an opportunity to determine his course. (See 
Canon 7, American Bar Association.) 


[This question was submitted to the Central 
Law Journal by one of our subscribers in a 
western city and forwarded by us to the New 
York Committee on Professional Ethics. We 
wish publicly to thank this committee for their 
courtesy in the matter and to say also that the 
work they have been doing to raise the stand- 
ards of professional ethics is deeply appre- 
ciated by the bar of the whole country.—Ed. | 








CORRESPONDENCE. 


IS THE PROHIBITION AMENDMENT ILLE- 
GAL AS NOT BEING GERMANE TO THE 
PURPOSES OF THE UNION? 





Editor Central Law Journal: 

The publication of the letter of Everett P. 
Wheeler, Esq., in your number for February 21, 
1919, encouraged me to send you the following 
suggestions: 


I have seen no argument which assailed 
the prohibition amendment itself as being be- 
yond the scope of Article V of the Constitution 
of the United States, and that it therefore 
cannot be entertained without the formation 
of an entire new union, between the states. 
The latter is the proposition to which I ad- 
dress myself in this communication. 


In order to judge whether any proposed 
amendment to the Federal Constitution is 
within the provisions of Article V of that doc- 
ument, that article must be construed. 


The sole provision therein relating to the 
nature of the amendments which can be made, 
consistently with fhe compact between the 
states, consists of the words: “The Congress 
whenever two-thirds of both houses shall deem 
it necessary shall propose amendments to this 
Constitution, ete.” The use of the word “nec- 





essary” shows that it is not the intent of that 
article to invest congress with unlimited dis- 
cretion as to the nature of the amendments it 
may propose to the states for adoption. Were 
this the purport of the article, language appro- 
priate to that end would have been used. 


It is evident, therefore, under the rules of 
legal construction, that congress can only pro- 
pose amendments when they deem it necessary. 
“Necessary for what?” The only legal answer 
that can be given is, “Amendments necessary 
for the better carrying out of the express pro- 
visions of the original constitution,” and not 
such as would be invasions of the usages, cus- 
toms, and common law of the peoples of the 
several states. 


The original constitution, and the present 
amendments thereto, constitute the present 
unalterable compact between the _ several 
states. These usages, customs, and common 
law, cannot be infringed upon without the 
formation of a new union. The present consti- 
tution and its amendments embody all that the 
several sovereign states surrendered of their 
sovereignty to form the present union. No 
further part of that sovereignty can be taken 
away from any individual state, except with 
the consent of that individual state, which 
means that the amendments now pending be- 
fore the country would have to be ratified, not 
by three-fourths of the several states, but by 
every one of the several states, none excepted. 


There can be no valid amendment to the 
constitution which in the least trenches upon 
the internal life of the several states, as sov- 
ereign states, beyond the present provisions 
of the constitution, until ratified by every state 
of the Union. But amendments which invade 
state rights are not contemplated by said Arti- 
cle V, for the reason that a number less than 
all the states can validly ratify such amend- 
ments as Article V provides for. 


What are the inherent rights of the peoples 
of the individual states not surrendered to form 
the present Union, and which form the bound- 
ary between the states and the union; which 
cannot be constitutionally overstepped by any 
amendment to the constitution, without the 
concurrence of every one of the individual 
states so invaded? 


In the charters under which all the American 
colonies composing the original Union, with a 
single exception, that of Pennsylvania, were 
settled, there was an express declaration that 
all subjects and their children inhabiting 
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therein, shall be deemed native born subjects, 
and skall enjoy all the privileges and immuni- 
ties thereof. 


The universal principle has been that the 
common law is our birthright and inheritance, 
and that our ancestors brought hither with 
them all which was applicable to their sit- 
uation. 


In Wheaton v. Peters, 8 Pet. 658, Justice 
McLean, delivering the opinion of the Supreme 
Court of the United States, says, “The Federal 
Government is composed of twenty-four sover- 
eign and independent states, each of which 
may have its local usages, customs, and com- 
mon law.” 


At no time has there been any deviation in 
the trend of the opinions of our highest court, 
from the doctrine there enunciated, which is 
“that this Union is an indissoluble union, of 
indestructible sovereign states,” each with its 
local usages, its local customs, and its local 
common law. 


Is it not clear that no amendment is ger- 
mane to the present constitution, which in 
any way invades the local usages, the local 
customs, and the local common law as they 
now exist in the several sovereign states? 


Can any right be more certain, as a rigkt 
belonging strictly to the individual states, than 
the right to manufacture alcohol for any pur- 
pose for which that article may be used, as part 
of the rights brought with them from England 
by its citizens? 


No one can deny that it is the right of an 
Englisk subject today to. manufacture alcohol, 
a right which he has been exercising continu- 
ously since long before the colonies were char- 
tered, and is one of our birthrights. 


It is the constitutional right of every citizen 
of the respective states of the Union to manu- 
facture and use alcohol. There has been no 
change in tke law of England upon the subject 
of the manufacture of alcohol from long before 
the time that the states of this Union severed 
their relations with that country, down to the 
present time. 


Nothing but the will of the people of the re- 
spective states, uncontrolled by the people of 
any other state, can lawfully deprive them of 
this right to manufacture alcohol, which they 
brought with them as subjects of Great Britain, 
and which was in existence at the time the 
Union was formed and was not surrendered to 
form the present Union. 

FREDERICK G. BROMBERG. 

Mobile, Ala. 





HUMOR OF THE LAW. 


Tommy had to write an essay on “Income 
Tax.’ Here it is: 

“I got a dog. His name is Tacks. 
the door and income Tacks.” 


I opened 





Hodge: Do you favor uniform divorce laws? 
Podge: Yes. I think some of the ones the 
women are wearing these days ought to be 
good grounds for divorce.—Cartoons Magazine. 





“Yes,” said the garage keeper, with a wink 
at his assistant. “I call all these cars I keep 
for rent Excelsior cars.” 

“And why, pray?” asked Bilkins. 

“Because they are for higher,” 
garage keeper. 

The grand iury later acquitted Bilkins on 
the plea of justifiable homicide. 


roared the 





“‘What ye been doin’ down the cellar so 
long?’ snarled Grocer Boggs at his new boy. 

“*Been cleanin’ out the quart molasses meas- 
ure, sir,’ the boy answered lightly. ‘It was so 
clogged up it only held about a pint.’ 

“Say, you’re fired,’ growled the grocer. You 
go home and tell yer father to edicate ye for 
the ministry.’” 





A former railroad brakeman, now serving in 
France, was bringing in a bunch of prisoners. 

“What have you here?” inquired an officer 
whom he met back of the lines. 

“Just a string of empties, sir,” 
prompt reply.—Cartoons Magazine. 


was his 





The wit should surely not be lost 
Of this ingenious, oft-recurring jest— 
Of love, if you don’t count the cost, 
Why weep when Hymen’s bonds lose interest? 
—Cartoons Magazine. 





The talesman had wriggled and wriggled, 
and finally the Judge lost patience. 

“Do you mean to state on oath that you don’t 
think you have sufficient intelligence to render 
a just verdict on the evidence?” he shouted. 

“Not exactly that Judge,” said the talesman, 
“but the fact that my mind has been made up 
for me by my wife and mother-in-law, and as 
I understand this jury stunt, I shall not be al- 
lowed to communicate with them.” 

“Excused!” cried the Judge. “I’m a married 
man myself.” 
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WEEKLY DIGEST. 





Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 


Copy of Opinion in any case referred to in this digest 
may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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1. Adverse Possession—Hostile Possession.— 
The mere holding of land, under the belief that 
the land is the state’s and with the purpose 
of acquiring it lawfully at some future time, 
does not define the attitude of the possessor as 
hostile to the claim of the owner of whose ex- 
istence he is ignorant.—Masterson v. Pullen, 
Tex., 207 S. W. 587. 

2.——-Taking Possession.—Different and dis- 
tinct periods of possession cannot be added to 
establish a bar so as to constitute title by ad- 
verse possession.—Sackett v. Jeffries, Ky., 207 
S. W. 454. 

3. Alteration of Instruments—Materiality.— 
Any alteration causing the instrument to speak 
different in legal effect from that which it spoke 
originally is a “material alteration.’”—Commer- 
cial Credit Co. v. Giles, Tex., 207 S. W. 596. 


4. Assistance, Writ of—Discretion.—The is- 
suing of a writ of assistance is largely discre- 
tionary with the court but should be granted 
only where the applicant's right is clear, and 
where it is doubtful the writ should be denied. 
—Bunch vy. High Springs Bank, Fla., 80 So. 319. 


5. Bankruptey — Release.—Where bankrupt, 


recklessly driven an automobile, was 
arrested under order of the state court made 
prior to filing of his voluntary petition in bank- 
ruptcy, and judgment was recovered against 
him, he could be released by the bankruptcy 








court having jurisdiction pending his applica- 
tion for discharge; the judgment being dis- 
chargeable in bankruptcy.—In re Madigan, U. 
S. D. C., 254 Fed. 221. 


6. Banks and Banking—Fractional Share.— 
Banking corporation was not without right, un- 
der its charter, to issue to or to require its 
stockholder to accept a certificate for a frac- 
tional part of a share of stock; that being made 
necessary by a reduction of its capital.—Perry 
v. Bank of Commerce, Miss., 80 So. 332. 


7. Bills and Notes—Conditional Obligation.—A 
mere recital ina contract order that the purchase 
price of the goods might be paid in notes at- 
tached thereto did not make the payer’s obli- 


gation a conditional one.——Commercial Credit 
Co. v. Giles, Tex., 207 S. W. 596. 
8.——-Pre-existing Debt.—A note taken for a 


pre-existing debt or as a renewal of another 
note is not a payment or discharge of the debt, 
unless by express agreement.—Gilland v. Honey- 
well, Neb., 170 N. W. 357. 


9. Set-Off and Counter-Claim.—The pur- 
chaser of a note is not prevented from being 
a holder in due course by knowledge that as 
between maker and payee, before the note ma- 
tures, there may arise a set-off or counter-claim 
in favor of maker.—Elmo State Bank of Elmo 
v. Hildebrand, Kan., 177 Pac. 6. 





10. Brokers—<Active Cause of Sale.—Broker 
earns commission where he brings property 
which he is employed to sell to attention of 
third person, and then turns that person over 
to employer, and property is sold as result 
of negotiations so begun.—Johnstone y. Coch- 
rane, Mass., 121 N. E, 529. 


11. -Express Contract.—Where owner, sued 
on express contract to pay commission for sale 
of realty, had negotiated with purchaser pro- 
duced by broker, and scaled gross price before 
final sale, without modification of contract or 
termination of the agency, he was liable for 
full commission.—Red River Valley Land Co. 
v. Hutchinson, N. D., 170 N. W. 317. 








12. Secret Party.—Where agent for sale of 
farm employed another firm as agent, which 


firm sold it at an advance over minimum price 
demanded and pocketed the difference, the land- 
owner was entitled to such secret profits.— 
Burt & Carlquist Co. v. Marks, Utah, 177 Pac. 
224. 

13. Carriers of Goods—Delivery.—It is the 
duty of a carrier on demand to deliver prop- 
erty in its possession to the true owner, wheth- 
er it has been received from him or from an- 
other as consignor, notwithstanding that in case 
of conflicting claims, a hardship will be imposed 
upon it in determining right of possession.— 
Dixon vy. Southern Pac. Co., Nev., 177 Pac. 14. 





14. Diverting Shipment.—Instructions for 
change in destination of freight must emanate 
from party who is real owner, or one who has 
authority to divert; otherwise carrier alters 
destination at its peril.—Texas Midland R. Co. 
v. Cummer Mfg. Co., Tex., 207 S. W. 617. 

15. Champerty and Maintenance—J udicial 
Sale.—The statute of champerty does not apply 
to judicial sales.—Anderson vy. Daugherty, Ky., 
207 S. W. 474, 
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16. Conspiracy—Concert of Action.—W here of the act and which are susceptible of ascer- 
offenses are being committed, of such character  ercagger Paige Copper Co. v. Burciaga, 
that they are necessarily the result of concert | Ariz. 177 Pac. 29. fi 
all who participated in the things 28. Death—Convict—Where convict, under 


of action, 
which are done resulting in such offenses may, 
if the inference fairly arises out of everything 
which has been done, be found guilty of con- 
spiracy to commit the offenses.—United States 
v. Stilson, U. S. D. C., 254 Fed. 120. 

17. Contraects—Alternative Provision.—W here 
there is a provision in the alternative to do 
one or the other of certain things, and the 
promisor, by his own act, disables himself from 
performing one alternative, the other becomes 
a fixed obligation—wWestfall v. Ellis, Minn., 
170 N. W. 339. 

18. Performance.—Party who enters into 
contract must perform obligations ' created 
thereby, though performance subsequently be- 
comes unexpectedly burdensome or even impos- 
sible.—Piaggio v. Somerville, Miss., 80 So. 342. 

19. Recoupment.—In an action on a build- 
ing contract, defendant cannot recoup for dam- 
ages for a leaky roof, where the roof was con- 
structed according to defendant’s own specifi- 
cations.—Roberts v. Sinnott, Mont., 177 Pac. 252. 

20. Corperations—Preference.— Preference is 
given to the payment of rent in administering 
the estate of an insolvent corporation.—In re 
Receivership of Lightwell Steel Sash Co., Del., 
105 Atl. 376. “ 

21. Sequestration—An order appointing a 
receiver pendente lite, in an action to seques- 
trate the property of an insolvent corporation, 
cannot be attacked collaterally.—Greenfield v. 
Hill City Land, Loan & Lumber Co., Minn., 170 
N. W. 343. 


22. Courts—Law of the Case.—First opinion 
in a case, though it might be erroneous, be- 
comes the law of that case in all subsequent 
trials—Anderson vy. Daugherty, Ky., 207 S. W. 
474, 

23. Criminal Law—Circumstantial Evidence. 
—A conviction may be rested on circumstantial 
evidence, when it is of such a nature as to es- 
tablish with reasonable certainty the guilt of 
accused.—Taylor v. Commonwealth, Ky., 207 S. 
W. 456. 

24. Other Offenses.—Evidence of other of- 
fenses, and independent crimes and _ convic- 
tions, are incompetent to establish the guilt of 
an accused.—Gordon v. United States, U. S. C. 
C. A., 254 Fed, 53. 

25. Presumption of Innocence.—A charge 
that the fact defendant did not testify should 
not be considered against him, but he was en- 
titled to stand on the presumption of innocence, 
held in no way prejudicial, but favorable, to the 
defendant.—Kreuzer v. United States, U. S. C. 
C. A., 254 Fed. 34. 


26. Testimony by Accused.—The accused 
being under Act No. 29 of 1886 a competent wit- 
ness, his testimony must be weighed by the 
same rules applying to the testimony of other 
witnesses, and it should not, without reason 
and especially where it is uncontradicted, be 
arbitrarily ignored.—State v. Benoit, La., 80 
So. 329. 

27. Damages— Actual Damages. — “Actual 
damages” are such compensation for the injury. 
as would follow from the nature and character 























some arrangement with state, was forced by 
coal company, or its agents or servants, within 
scope of authority, to labor in its mine against 
his will, such convict’s father could recover for 
his death, negligently caused.—Red Feather 
Coal Co. v. Murchison, Ala., 80 So. 354. 

29. Statute of Limitations.—Under 
Employers’ Liability Act (U. 8S. Comp. St. 1916, 
§§ 8657-8665), cause of action in case of death 
does not accrue until appointment of a personal 





federal 


representative of deceased, and, where de- 
ceased’s wife filed petition wit ‘" two years 
after she was appointed admin’ <«. trix, action 
was not barred.—Bird v. Ft. Wor %& R. G. Ry. 
Co., Tex., 207 S. W. 518. 

30. Deeds—Acceptance.— Purchaser's accept- 
ance of deed is a complete execution of con- 


tract to convey, and, subsequent to such accept- 
ance, the rights and liabilities of the parties 
are defined and limited by terms of deed; the 





‘contract being merged in deed.—Barger v. 
Healy, Mo., 207 S. W. 499. 
31. Covenant.—If the language in a deed 


is of doubtful import, the court will construe 
it as a covenant, for breach of which damages 
may be recovered, rather than a condition work- 
ing a forfeiture of the estate.-—Norfolk Bank 
for Savings & Trusts v. Whipple, U. S. D. C,, 
254 Fed. 195. 


32. Intention.—In construing deeds, the in- 
tention of the maker shall be ascertained from 
all parts of the instrument, if possible, and ap- 
plied.—Murphy v. Murphy, Ky., 207 S. W. 491. 

33. Easements — Servient Tenement.—Where 
outside boundary of defendant’s land was at 
low-water mark, he would, by erecting gate 
about 75 feet from creek and across neighbor- 
hood road which crossed creek, comply with 
rule that owner of servient estate may erect 
gates at points where passageway enters and 
apa aaa land.—Miller v. Miller, Ky., 207 S. 





34. Ejectment—Parties to Action.—Ejectment 
must be brought against those who are in the 
actual possession of the land sued for.—Marbury 
Lumber Co. v. Wainwright, Ala., 80 So. 352. 


35. Eminent Domain—Vacating Street.—The 
vacation of a country road by a county, thus 
depriving an abutting owner of access to his 
farm, is a taking of private property for a pub- 
lic use within the constitutional inhibition, and 
the abutting owner is entitled to compensation. 
—Morris v. Covington County, Miss., 80 So, 337. 

36. Estoppel—Rescission.—Sellers of farm, 
who, in purchaser’s prior action for deceit 
against them, set up rescission of contract as 
defense, held not precluded, in purchaser's ac- 
tion of assumpsit, by an estoppel in pais from 
changing their position and claiming contract 
was not rescinded; essential element of ignor- 
ance of true fact on part of purchaser being 
wanting.—Gordon v. Hutchins, Me., 105 Atl. 356. 


37. Evidence — Expert Testimony. — Expert 
testimony or opinion evidence is not conclusive 
on the triers of fact in condemnation proceed- 
= as - Iter ony of oe land taken or dam- 
ges sustained.—In re ixth Street, Mo. 

S. W. 503. ae 

38. Executors and Administrators—Purchase 
at Own Sale.—It is a legal fraud for an admin- 
istratrix to purchase at her own auction sale 
property of the estate for an amount greatly 
less than the reasonable value thereof.—In re 
Pennewell, Del., 105 Atl. 377. 


39. Fraudulent Conveyances—Bulk Sales Law. 





—Bulk Sales Law, prohibiting sales of mer- 
chandise or goods in bulk, without compliance 
with prescribed conditions as to inventory and 
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is valid, and all such sales 
Batterall Shoe Co., Ark., 


notice to creditors, 
are void.—Griffin v. 
207 S. W. 439. 

40. Good Will—Failure of Consideration.— 
Buyer’s failure to realize his expectations as to 
future professional business, in the absence of 
any fraud or interference on the part of the 
seller, would not establish a failure of consid- 
eration.—Ferris v. Pett, R. 1., 105 Atl. 369. 


41. Highways— Contributory Negligenee. — 
Where plaintiff, riding a motorcycle, collided 
with defendant’s automobile at the apex of a 
hill obscuring the view, while attempting to 
pass between defendant’s automobile going at 
50 miles an hour and another car, that plaintiff 
might have escaped injury by taking the edge 
of the road was not contributory negligence; 
he not being chargeable with errors of judg- 
ment in the emergency.—Lebsack v. Moore, 
Colo., 177 Pac. 137. 


42. Dedication.—A highway may be public, 
though little traveled, whether established by 
due proceedings for that purpose or by a dedi- 
cation on the part of the owners of the soil, 
or by a general user as a public thoroughfare 








for 20 years or more.—Thrasher v. Burr, Ala., 
80 So. 372. 
43 Public Benefit—In view of the public 


benefit to be derived from good roads, the road 
laws of Louisiana relative to taxation should 
be construed, if possible, so as to harmonize 
inconsistencies.—Lancaster v. Police Jury, Par- 
ish of Avoyelles, State of Louisiana, U. S. D. 
C., 254 Fed. 179. 


44. Special Taxes.—The inclusion of com- 
plainant’s property in a Louisiana road district, 
and imposition of special taxes thereon, held 
arbitrary, as such property would receive no 
benefits; hence, as their bill was filed within 
the 60-day prescription fixed by-Act La. No. 256 
of 1910, complainants were entitled to relief.— 
Lancaster v. Police Jury, Panish of Sabine, State 
of Louisiana, U. S. D. C., 254 Fed. 187. 


45. Husband and Wife—New Consideration.— 
Where mortgage was executed to secure a note 
past due, and there was no new or independent 
consideration and no extension on note, or any 
new note taken at delivery of mortgage, there 
was no consideration for its execution and de- 
livery by mortgagor’s wife, who received no 
part of consideration of past-due note.—Maas 
v. Rettke, N. D., 170 N. W. 309. 

46. Insurance— Change of 
beneficiary named in fraternal benefit certifi- 
cate, providing for change of beneficiary, has no 
vested interest in the contract of insurance 
which will prevent the insured from changing 
any of the terms of the contract, but has a mere 
expectancy, which may be defeated by a change 
of beneficiary.—Bills v. Bills, Tex., 207 S. W. 





Beneficiary.—A 





47. Full Faith and Credit.—To hold that a 
contract of insurance with a foreign fraternal 
society, completed in this state, is governed by 
the laws of this state, and not those of foreign 
state, although the application was there ac- 
cepted and certificate issued, does not violate 
the full faith and credit clause of Const. U. S. 
art. 4, 1.—Weiditschka v. Supreme Tent of 
Knights of the Maccabees of the Worid, Iowa, 
170 N. W. 300 

48. Soliciting Agent.—A_ soliciting agent 
for a life insurance company is without author- 
ity to write policies or bind the company by its 
terms or to alter them and is merely a special 
agent, whose authority is entirely dissimilar 
from that of fire insurance ~~? crn 
Casualty Co. v. Hall, Miss., 80 So. 335. 

49. Wager Policy.—When transaction re- 
lied on by plaintiff, suing on life policy, as es- 
toppel of insurer to set up defense, is itself 
condemnable as a wager, it will not be recog- 
nized by the courts as a basis sy estoppel.— 

eil v. Travelers’ Ins, Co., 80 Judg- 
ment reversed (Sup.), Ala., 78 So. 528. 

50. Joint Tenant—Contract of Sale.—A con- 
tract authorizing one of two parties, who are 
joint owners of property, to sell it, authorizes 
a sale for cash only, unless it expressly pro- 
vides for a different disposition of the «< 
inn., 170 N. W. 389. 











51. Landlord and Tenant—Cropping Contract. 
—Under the usual cropping contract, giving the 
owner and tenant each a share, each party at 
all times has title to his share, and neither may 
sell or dispose of the other’s share.—Fraine v. 


North Dakota Grain & Land Co., N. D., 170 N. 
W. 307. 

52. Libel and Slander—Defamatory Words.— 
Defamatory words to be “libelous per se’ must 


be of such a nature that the court can presume 
as a matter of law that they will tend to dis- 
grace and degrade the party, or hold him up to 
public hatred, contempt, or ridicule, or cause 





him to be shunned and avoided.—Providence- 
ae Ins. Co. v. Owens, Tex., 207 S. W. 
6. 
53. Privileged Communication.—A commu- 


nication containing criminating matter is priv- 
ileged, when made in good faith on any sub- 
ject as to which communicating party has an 
interest, right or duty, and when made upon an 
occasion properly serving such interest, ete., in 
a matter fairly warranted, and not necessarily 
or unduly injuring another, or showing express 
malice.—Putnal v. Inman, Fla., 80 So. 316. 


54. Logs and Loggings—Standing Timber.— 
Though standing timber is generally regarded 
as part of the realty, the owner by contract can 
constructively cause a severance, and for pur- 
poses of mortgage or sale convert it into per- 
1 tataaiiltaataaaaiaal v. Dowell, Tex., 207 S. W. 





55. Standing Timber. — Failure of the 
grantee of standing timber to begin cutting the 
same within 14 years held to terminate his es- 
tate therein, where under his deed he was re- 
quired to begin cutting within a reasonable time. 
—Norfolk Bank for Savings & Trusts v. Whip- 
ple, U. S, D. C., 254 Fed. 195. 

56. Master and Servant—<Assumption of Risk. 
—Federal Employers’ Liability Act has not ab- 
rogated the defense of assumed risk under the 
common law.—Schaff v. Hendrich, Tex., 207 S. 
W. 543. 

57. Extraordinary Risk.—A _ servant does 
not assume the extraordinary risks of the mas- 








ter’s negligence.—Inspiration Consol. — 
Co. v. Lindley, Ariz., 177 Pac. 24. 
58. Promise to Repair.—Where employe 


complains of a defective tool furnished him, and 
on promise to repair continues to use it, he 
does not assume the risk as a matter of law. 
—Swaim v. Chicago, R. I. & P. Ry. Co., Iowa, 
170 N. W. 296. 

59. Minor Child.—Where a father bought 
an automobile for his minor son, who was prac- 
tically emancipated and who operated the car 
for hire, held, it not appearing that the son 
was a negligent driver when the car was given 
to him, the father was not liable for the torts 
of the son in operation of the car, as no rela- 
tionship of master and — existed. —Demp- 
sey v. Frazier, Miss., 80 So. 34 


60. Respondeat ga servant 
employed to demonstrate automobiles, in order 
to accommodate out of town customers, took 
out an automobile after business hours, which 
the customer in driving ran upon the plain- 
tiff, the servant could be held liable-—Wright 
earns tee Motorcar Co., Utah, 177 Pac. 








61.——Simple Tool.—A tamping pick used to 
tamp limestone under ties on a railway roadbed, 
equipped with one sharp and one round prong 
and a handle 2 or 3 feet long, is not a simple 
tool within the doctrine of assumption of risk. 
—Swaim v. Chicago, R. Il. & Ry. Co., Iowa, 
170 N. W. 296. 

62.- Volunteer.—Where a servant does work 
of another servant, which he is not supposed 
to do, he is a mere “volunteer” and cannot re- 
cover for injuries sustained.—Gulfport & Mis- 
ge Coast Traction Co. v. Faulk, Miss., 80 





‘63. Mechanics Liens—Assignment.—An _  as- 
signment of builders’ lien without an assign- 
ment of the debt would be without meaning or 
use, and the lien follows the debt.—Miller v. 
Guaranty Trust & Banking Co., Tex., 207 S. W. 


64. Mines and Minerals—Subsurface.—The 
right of an owner-of land as to the oil and gas 
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beneath it is the proper subject of sale, and H 78. Telegraphs and Telephones—Proximate 
may be granted or reserved.—Rich v. Doneghey, Cause.—Negligence of telegraph company in de- 


Okla., 177 Pac. 86 

65. Mortgages— Unliquidated Demand.—A 
deed, when intended as a mortgage, may be 
given to secure an unliquidated claim to what- 
ever indebtedness may thereafter be contract- 


ed between the parties under it.—Hess v. An- 
ger, Utah, 177 Pac. 232. 
66. Municipal Corporations — Equity.—Under 


the settled law of Washington, a bank which 
has advanced money to a contractor, which was 
expended in paying for labor and materials 
used in making a city improvement, and has 
taken an assignment of city warrants therefor, 
has an equity superior to that of a surety on 
the contractor’s bond.—American Surety Co. of 
New York v. Bellingham Nat. Bank, U. S. C. C. 
A., 254 Fed. 54. 


67. Negligence — Frightening Animals. 
Where plaintiff was injured by being thrown 
from a wagon because his mules were fright- 
ened by defendant’s hydraulic pump operating 
close to the highway, there was no liability; the 
pump being a standard device, performing a 
useful domestic function in the ordinary and 
approved way upon defendant’s lands.—Thrash- 
er v. Burr, Ala., 80 So. 372 


68. Proximate Cause.—Proximate cause is 
that which in a natural and continuous sequence 





produces the event.—Hogan v. Bragg, N. D., 
170 N. W. 324. 
69. Parties—Intervention.—A stranger can- 


not intervene for the purpose of defeating the 
entire suit, nor for the purpose of litigating 
with the complainant his right or title to any 
relief; and if-it is desired to set up a new 
and independent claim, it must be done by an 
original bill in the nature of a cross-bill.—Hop- 
kins v. Lancaster, U. . C., 254 Fed. 190. 
70. Partnership—Tort.—The liability of the 
members of a partnership for a tort growing 
out of the partnership business is joint and sev- 


eral.—Wiley v. National Surety Co., Neb., 170 
N. W. 349. 

71. Principal and Agent — Ratification —A 
person is not liable on a contract executed 


by another in his behalf, unless he previously 
authorized or subsequently ratified the act.— 
Hinton v. Roethler, Ore., 177 Pac. 59. 


72. Quieting Title—Cloud on Title.—Vendor 
who has received no part of the consideration 
has sufficient title to maintain a suit to remove 
cloud from the title to the land.—Masterson v. 
Pullen, Tex., 207 S. W. 537 


73.——Constructive Possession. —W here actu- 
al possession is taken of only a part of the 
land described in a conveyance, the grantee is 
constructively deemed to be in possession of 
the whole, and it is immaterial that the grantor 
had neither title nor possession.—Horton vy. 
Moore, Cal., 177 Pac. 188. 

74. Railroads — Crossing.—A _ person who 
would pass over a railroad track must exercise 
precaution of man of ordinary care under simi- 
lar circumstances, and, if need be, stop, as well 
as look and listen; any duty to stop depending 
on whether danger could be thereby better as- 
certained.--St. Louis-San Francisco Ry. Co. v. 
Stewart, Ark., 207 S. W. 440. 

75. Religious Societies—Form of Govern- 
ment.—Baptist Church being congregational in 
its policy and democratic in its organization, 
where church of that denomination split into 
factions, majority faction constituted church, 
and could exclude from membership therein 
other faction, whose duty it was to submit.— 


Tucker v. Denson, Ala., 80 So. 373. 
76. Sales — Exchange.—Where, in an ex- 
change of property, the values of the land or 


personalty is agreed upon, the transaction is a 


sale and not an exchange, and the rules of law 
governing in cases of sales will control, rath- 
er than the law of exchange.—McDonald v. Wha- 


ley, Tex., Ss. W. 609. 
Subrogation—Privity.—Right of subroga- 
tion does 
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not necessarily depend upon privity 
of contract between the one paying the debt 
and the creditor or debtor, but arises from the 
nature of the transaction.—Miller v. Guaranty 


Trust & Banking Co., Tex., 207 S. W. 642. 





laying death message was not proximate cause 
of injuries to plaintiff in traveling toward home 
on freight train after he had missed first pas- 
senger train or injuries from attempting to 
walk from station to his home because he did 
not wish to pay automobile fare and had not 
been met by conveyance ordered.—Johnson v. 
a Union Telegraph Co., N. C., 97 S. E. 
‘. 





79. Repeated Message.—A “repeated mes- 
sage,” within the meaning of restricted liability 
clause printed on back of blank telegraph form, 
is one telegraphed back to sending office for 
comparison; the object not being to guard 
against delays, but against mistakes in trans- 
mission.—Dettis v. Western Union Telegraph 
Co., Minn., 170 N. W. 334. 


80. Tender—tInterest.—Tender of payment 
made by purchaser’s answer in action to en- 
force executory contract for sale of land was not 
sufficient to bar interest on purchase price af- 
ter date of tender, though, offer would not have 
been accepted, had tender been made in money. 
—Greenfield v. Taylor, Minn., 170 N. W. 345. 


81. Time—By-Laws.—Where it did not ap- 
pear that mutual benefit association made pro- 
visions for payment of dues and assessments 
on Sunday, payment on first day of month 
where last day of preceding month falling on 
Sunday was last day for payment, under by- 
law rule providing that member failing to make 
payment on last day of month shall stand sus- 
pended, was a payment “in time’ within policy 
and by-laws.—National Council of et and 
Ladies of Security v. Rudler, Ind., 121 N. E, 532. 


82. Trusts—Innocent Purchaser.—On a breach 
of trust, the beneficiary has his remedy by per- 
sonal action against the trustee notwithstand- 
ing that the trust property has been conveyed 
to an. innocent person.—Davis v. Dickerson, 
Ark., 207 S. W 6 

83. Vendor and Purchaser—<Accrual of Action. 
—lIf the very presence of a permanent structure 
diminishes the market value of adjoining land, 
or the placing of an obstruction in a stream 
causes immediate injury, the cause of action 
then accrues, and is in the then owner of the 





land.—Lexington & E. Ry. Co. v. Crain, Ky., 
207 S. W. 447. 
84. Equitable Title. — Purchaser, having 


possession of land and having paid the entire 
consideration, has an equitable title superior to 
vendor’s legal title—Masterson y. Pullen, Tex., 
207 S. W. 637. 


85. Waiver.—Purchaser of farm under mis- 
representations, who thereafter occupied prem- 
ises for a long time, waived any fraudulent rep- 
ere v. Hutchins, Me., 105 Atl. 
v0. 

86. War—Alienage.—Where the heirs of an 
assured have succeeded to the rights of bene- 
ficiaries under a fraternal benefit certificate 
but are residents of a country’ with whith the 
United States is at war, they cannot prosecute 
an action in this country to recover under the 
certificate—Weiditschka v. Supreme Tent of 
Knights of the Maccabees of the World, Iowa, 
170 N. W. 300. 

87. Waters and Water Courses—Price Appro- 
priation.—The upper proprietor has no right to 
divert by artificial means the surface water 
standing upon his own land to the land of the 
lower proprietor to the prejudice of the latter. 
—Board of Trustees of Leland Stanford Junior 





University v. Rodley, Cal., 177 Pac. 175. 
88. Wills—Insanity.—Where due _ execution 
of paper offered for probate as will is. proved, 


and paper is not irrational in 

or inconsistent in its structure, language, or de- 

tails, with sanity of testator, burden of show- 

ing his insanity shifts to _ fontestants,—Spradlin 
1 


its provisions, 


. Adams, Ky., 207 S. W. 
89.—— Nuncupative Will. — A nuncupative 
testament by public act is full proof of itself, 


solely on the condition that as to the manner 

of its confection it shall strictly,conform to par- 

ticular requirements of the law upon that sub- 

ject, so that nonconformity means that it is 

not a nuncupative will by public act.—Bihm v. 
3ihm, La., 80 So. 323. 
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